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OF THE DISTRICT OF COLUMBIA 

JANUARY TERM, 1921. 

Appeal from the Supreme Court of the District of Columbia . 


BRIEF FOR APPELLANT. 

No. 3482 


JOHN E. LIPSCHUTZ AND RUTH E. LIPSCHUTZ, 

Appellants. 

vs. 

WILLIAM S. PHILLIPS AND WILLIAM S. PHILLIPS, 
JAMES H. HOLMES, WILLIAM TODD, ET AL., 

Trustees. 


Statement of the Case. 

This is an appeal from a decree of the Supreme Court of the 
District of Columbia refusing an injunction after notice, and 
rule for contempt and dismissing the bill and amended bill. 

The Bill and amended bill were for the cancellation of the 
deed and deed of trust as obtained by misrepresentation, deceit 
and violation of a confidential relation by William S. Phillips 
in the sale of a house and lot to appellant. Phillips held himself 
out to the appellant as a licensed real estate broker, and that 
he had no interest in the property, and advised the appellant 
to buy it, knowing that the appellant relied on his statements 
of the value of the property and trusted him as a broker and 
not as dealing with the owner; that the said Phillips misrep¬ 
resented the value of the property and charged appellant 
$2,500.00 more than the property was worth. 
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This suit was brought to cancel the deed from Phillips to the 
appellant and the deed of trust back to Todd and Michael, 
trustees, to secure Phillips, and the notes secured by the said 
trust and to enjoin the sale of the said property under the said 
trust; that after this suit was instituted the trustee Todd, who 
was an agent of Phillips, and the trustee Michael, without 
leave of the court, advertised the property for sale; that Michael 
then promised, or made appellant believe that he would not 
permit the property to be sold until leave was obtained from 
the court; that on the afternoon of the day before the sale, 
trustee Michael informed the appellant that he had delegated all 
his power as trustee to Phillips, who was to act for him and who 
had agreed to protect him from contempt proceedings and for 
liability for violation of his duties as trustee. 

On these facts the court refused a rule for contempt, refused 
an injunction against the sale pendente lite and dismissed the 
bill and amended bill and refused to transfer the cause to the 
law side of the court. 

ASSIGNMENTS OF ERROR. 

1. The Court erred in holding that the plaintiff’s bill did 
not state a cause of action for Equitable relief and then not 
transferring the suit to the Circuit Court on the Law side. 

2. The Court erred in holding that plaintiffs have no cause 
of action either at Law or in Equity. 

3. The Court erred in holding that the plaintiffs were not 
entitled to have the contract, deed, and deeds of trust, annulled 
and cancelled as the bills stated facts which constituted fraud, 
deceit and misrepresentation on the part of the defendant 
Phillips, the beneficiary, and such relief cannot be had in a law 
court. 

4. The Court erred for the same reason in not enjoining the 
sale by Trustees Michael and Todd. 

5. The Court erred in not enjoining Trustees Michael and 

Todd, as they began to advertise after the institution of this 
suit, and after the Court had obtained and assumed jurisdiction 
of the property, and of the Trustees and beneficiary, and they 
were admittedly acting in defiance of the Court. ✓ 
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6. The Court erred in not issuing a Rule against Trustees 
Michael and Todd and W. S. Phillips to show cause why they 
should not be adjudged in contempt for advertising and pro¬ 
ceeding to sell property in the c»^tody of the Court without the 
Court’s consent. 

7. The Court erred in not restraining the Trustees Michael 
and Todd from selling as Todd was the agent and acting under 
the directions of Phillips without any regard to the rights of 
plaintiffs and Michael, Trustee, had delegated all his powers 
and duties as trustee to Phillips, the beneficiary, under a guaran¬ 
tee from Phillips to protect him, Michael, from damages, and 
a contempt proceeding. 

8. The Court erred in not enjoining the sale because Trustee 
Michael had promised the plaintiff he would not sell unless the 
Court granted leave to sell, and then the evening before the 
sale broke and withdrew his promise. 

9. The Court erred in permitting the sale of the property 
when the liens on it were disputed, unsettled and their amounts 
and priorities not adjusted and reported. 

ARGUMENT. 

“The employment of a real estate broker to find a purchaser 
for real estate creates a confidential agency entitling the principal 
to the benefit of the agent’s knowledge and advice, and the 
authority of the agent cannot be delegated without the prin¬ 
cipal’s consent.—Sterrett vs. Shoemaker, 47 App. D. C. 455; 
46 W. L. R. 151.” 

“A trustee cannot delegate his authority to a co-trustee or 
anyone else.”— Bispham's Principles of Equity , Sec. 145. 

Section 138, page 236 of Bispham’s Principles of Equity says: 

“Trustees for sale are to see that a sale taken place 
within a reasonable time, that the property is disposed 
of on the most advantageous terms, that all means are 
used for the purpose of obtaining buyers and securing a 
fair sale. ’ ’ Walker vs. Shore, 19 Vesey 387. 

Trustees must sell according to the terms of the deed and act 
independently of either party.—Smith vs. Jackson, 48 App. 
565; 47 W. L. R. 226. 
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The same degree of good faith is required of trustees as of 
other fiduciary.—Brown vs. Oriental University, 44 App. 414, 
44 W. L. R. 130. 

A person can rely on the statements of a licensed broker 
as he is an expert. 

Bispham’s says, section 207: 

“A man who is dealing with another has a right to 
rest upon an assertion of a fact made by the latter; 
(See Mead vs. Bunn, 32 N. Y. 295; Marsh vs. Scott, 125 
Ill. 114; McMichael vs. Webster 57 N. J. Eq. 295; Stone- 
mets vs. Head, 248 Mo. 243) but he has no right to reply 
upon the latter’s opinion—unless indeed he is an expert, 
in which case the parties do not deal upon equal terms, 
and the ordinary rule does not apply. (See Picard vs. 
McCormick, 11 Mich. 68; Kost vs. Bender, 25 Mich. 
515; Hedin vs. Minneapolis Institute, 62 Minn. 146; 
Nash vs. Minnesota Ittle Ins. & Trust Co., 159 Mass. 
437 (a representation as to the validity of a title); Id., 
163 Mass. 574; Cutler vs. Roanoke R. R. and Lumber 
Co., 128 N. C. 477; Barron Co. vs. Woodruff Co., 163 
Cal. 561; Brown vs. Guarantee Corp., 153 Wis. 196) 

. . . and every man has a right to praise the commodity 
which he offers provided he does not overstep the line, 
and assert that to be a fact which is not so, or enter into 
a warranty or makes a representation which is so far 
connected with the contract as to enter into and form 
a part of it. 

Haygarth vs. Wearing L. R. 12 Eq. 328, where false 
representations as to the value of an estate, made by the 
purchaser, and relied upon by the vendor, were held 
sufficient to justify an application to rescind the sale. 
“This was not a mere purchaser’s assessment,” said 
Vice-Chancellor Sir John Wickens, “but a deliberate 
statement made to her (the vendor) ... for her 
guidance in the transaction, and was acted on by her in 
reliance on its good faith and accuracy.” See Schumaker 
t?$. Mather, 133 N. Y. 590. See, also, Adams vs. Soule, 
33 Vt. 549, where the court pointed out the difference 
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between a case in which there was merely “that recom¬ 
mendation and representation which one naturally 
makes of his own property for the purpose of con¬ 
vincing the purchaser of its desirablenessand a case 
in which the representations as to value are the result of 
a fraudulent conspiracy. See, also, McKnight t>s. 
Thompson, 39 Neb. 752; Leonard vs. Springer, 197 Ill. 
532; and Stack vs. Nolte, 29 Wash. 188; Adan vs. Stein- 
brecker, 116 Minn. 174. 

This same rule applies to agents, see Bispham’s Principles of 
Equity, page 409 and 410. 

“And the rule may be applied to instances where, as 
in the case of dealings between a surviving partner of a 
firm and the personal representative of the deceased 
partner, although there may not be any confidential 
relation which gives rise to the existence and exercise 
of undue influence, yet there may nevertheless exist 
(as was aptly said in a case in Virginia) that “dangerous 
inequality of knowledge with respect to the subject- 
matter” which will result in the transaction being set 
aside if it does not turn out, after jealous scrutiny, to 
have been reasonable, fair, and just. 

Tenant vs. Dunlop, 97 Va. 242. And as to directors 
of corporations, see Oliver vs. Oliver, 118 Ga. 362. 

It is not necessary to cite authorities that the trustees and 
property both being before the court, the appellees are in con¬ 
tempt of court for trying to oust the court of jurisdiction of the 
subject-matter without first asking leave of the court. Any 
interference with the court's control of the property is a con¬ 
tempt. 

It is clear that the court erred in dismissing the bill and 
amended bill refusing the injunction and the rule for con¬ 
tempt, and in refusing to transfer the cause to the law side, and 
appellant prays that the cause be reviewed and reversed and 
sent back for trial on the merits. 

Respectfully submitted, 

Raymond M. Hudson, 

Attorney for Appellant. 
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Court of Appeals of the District of Columbia. 


No. 3483. 

John E. Lipschutz et al., Appellant-, 

vs. 

William S. Phillips et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 38203. 

John E. Lipschutz, Ruth E. Lipschutz, Joint Tenants, Plaintiff-, 

vs. 

William S. Phillips, William S. Phillips, Trustee; James H. 
Holmes, Trustee; William Todd, Trustee; Theodore Michael, 
Trustee; James F. Shea, Trustee; William P. Normoyle, Trustee; 
Defendants. 

United States of Amebica, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition to Rescind Contract and Injunction. 

Filed August 24, 1920. 

In the Supreme Court of the District of Columbia. 

Equity. No. 38203. 

John E. Lipschutz, Ruth E. Lipschutz, Joint Tenants, Plaintiff-, 

vs. 

William S. Phillips, William S. Phillips, Trustee; James H. 
Holmes, Trustee; William Todd, Trustee; Theodore Michael, 
Trustee; James F. Shea, Trustee; William P. Normoyle, Trustee; 
Defendants. 

The plaintiffs state to the court the following cause: 

1. That the plaintiffs and defendants are all residents of District 
of Columbia, ana citizens of the United States and that the defendant 
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2 J. E. LIPSCHUTZ ET AL. VS. W. S. PHILLIPS ET AL. 

William S. Phillips is sued individually and as trustee and that the 
other defendants are sued as trustees. 

2. That by deed of trust dated October 30th 1914, Thomas A. 
Jameson, conveyed lot 151 square 2832 being 3530-10th Street, 
Northwest, Washington, D. C., to James F. Shea and William P. 
Normoyle trustees to secure twenty-five hundred dollars ($2,500.00) 
which is still owing. 

3. That by deed of trust dated March 1st, 1915, Arthur Schatz 
and wife conveyed the said property to William S. Phillips trustee 
and James F. Shea trustee to secure fifteen rundred and fifty dollars 
($1,550.00), part of which is still owing. 

4. That bv deed of trust dated August 5th 1919, Samuel Bicovskv 

and wife conveyed the said property to William S. Phillips 

2 and James IT. Holmes trustees, to secure nineteen hundred 
and seventeen dollars and eight cents, ($1,917.08), part of 

which is still owing. 

5. That on May 10th 1920, the defendant William S. Phillips 
who is the same William S. Phillips who is trustee in above deed, 
was the owner of the said property: that on the said date the said 
William S. Phillips held himself out to be, and was. a duly licensed 
real estate broker under the laws of the District of Columbia, and 
the said William S. Phillips assured the plaintiffs that he was a duly 
licensed real estate broker doing the business on commission and 
that he had no interest in the property he was trying to sell the 
plaintiffs and that they should rely on his assurances as to the 
ownership and value of the property and as to his interest as agent 
only; that the said William S. Phillips told and assured the plaintiffs 
that he was not the owner of the said property above described, and 
that he had no interest in it other than commission for selling, 
whereas in truth and fact he was the owner of the said property, and 
all that the plaintiffs paid for same, above what the said William 
S. Phillips paid for it or its true value belonged to the said William 
S. Phillips; that the said William S. Phillips told and assured the 
said plaintiffs that the said property was worth more than eighty- 
seven hundred and fifty dollars ($8,750), and was a good buy at 
that price and urged the plaintiffs to make a deposit on the same at 
that price stating that he the said William S. Phillips would endeavor 
to get the owner to accept same, whereas in truth and fact said 

property was not worth eighty-seven hundred and fifty dollars 

3 ($8,750), by two thousand ($2,000.), to twenty-five hundred 
($2,500); that the said plaintiffs relying on the said rep¬ 
resentations and assurances of the said William s. Phillips and be¬ 
lieving the same to be true, which the plaintiffs had a right to do, 
but which representations and assurances were false, the said plain¬ 
tiffs agreed to purchase the said property at eighty-seven hundred 
and fifty dollars, ($8,750.00) and paid two hundred dollars ($200.) 
to the said William S. Phillips as agent and was told at the time of 
the payment that the said William S. Phillips was agent and w T ould 
have to get the owner to agree to the sale; later on the same day May 
11th 1920 plaintiffs went to the office of the said William S. Phillips 
and was given a copy of the agreement of the sale and was informed 
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by the said William S. Phillips that it would be a day or two to find 
out whether or not the owner would accept the terms of the contract, 
which contract is in the following words and figures to-wit; 


William S. Phillips, 

Sales, Rents, Loans, and Insurance, 
1409 New York Ave. N. W. 


$200.00 May 11th, 1920. 

Received of John E. Lipschutz a deposit of Two Hundred Dollars, 
to be applied as part payment of lot — Square —, with improvements 
thereon known as house No. 3530 10th St. N. W. Washington, D. C., 
on the following term, viz: 

Price of propertv Eightv-seven hundred and fifty Dollars 
($8,750). 

Terms One Thousand Dollars ($1,000.) cash at date of conveyance 
of which this deposit is a part and $1,000 note payable 

4 90 days after date. 

Purchaser to assume a deed of trust for $2,500.00, with in¬ 
terest at six % per annum, payable semi-annually and trust of 
$2,579.80 payable $45.00 per month. 

Balance of $1,670.20 to be paid in monthly instalments of $42.50 
including interest at six % per annum payable Monthly and secured 
by deed of trust of said property; 

Purchaser to sign agreement providing for monthly payments of 
$100 to cover all principal and interest. 

Purchaser agrees to make full settlement in accordance with 
terms specified within twenty days from date or deposit will be 
forfeited. 

This contract is subject to no understanding or condition except 
as specified herein. 

Property sold subject to convenants and free of encumbrance, 
except as above stated. 

Title to be good record title or deposit refunded. 

Interest on trusts, rent, insurance and taxes to l>e adjusted to 
date of transfer, taxes and assessments, whether levied or not for 
improvements already made to be paid by vendor. 

Examination of title and conveyancing at cost of purchaser. 

The forfeiture of deposit does not relieve the purchaser of the 
responsibility of complying with the terms of sale. 

Vendor to pay all title charges in case a good record title cannot be 
given. 

In case of forfeiture one-half to be retained for services 

5 rendered by Wm. S. Phillips. 

This contract is subject to approval of owner. 


2—3483a 
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Accepted by 

Purchaser, [seal.] 
Address:-. 



WM. S. PHILLIPS*, 

Agent, 

) 

Salesman. 


Title to be in the name of-,-, as joint tenants. 

Accepted by 

(Signed)-, 

Owner. [seal.] 

0. K. 

WM. S. PHILLIPS, 

(Signed) Per FRED T. SANFORD. 

6. That if the said plaintiffs had known that the above rep¬ 
resentations and assurances made by the said William S. Phillips, 
which they were by the said William S. Phillips induced to rely on 
and t>elieve, were in truth and fact false as above alleged, they would 
not have made the deposit or purchased the said property. 

7. That bv a deed dated May 18th 1020 William S. Phillips and 
wife conveyed the said property to the plaintiffs as joint tenants 
and took hack a deed of trust from the plaintiffs to William Todd 
and Theodore Michael trustees to secure William S. Phillips twenty- 
seven hundred dollars ($2,700) both of which deeds were recorded, 
said plaintiffs having theretofore paid in full the one Thousand 
dollars ($1,000.) cash payment set out in the contract of sale. 

8. That within the last few days the plaintiffs have discovered 

that the representations of the said William S. Phillips were 
0 false as alleged above and the said plaintiffs offered verbally 
and in writing to rescind and cancel the said contract of May 
11th 1020 and deed and deed of trust of May 18th 1920 and to 
reconvey the said property to the said William S. Phillips with a 
demand that the said William S. Phillips refund to the plaintiffs the 
one thousand dollars ($1,000) cash paid by them and to return 
their notes or protect them from the said notes all of which the said 
William S. Phillips refused to accept or do. 

9. That the plaintiffs are ready and willing to reconvev the said 
property to the said William S. Phillips whenever he repays to them 
the said one thousand dollars ($1,000.) and returns, or protects them 
against, their said notes amounting to twenty-seven hundred and 
fifty dollars ($2,750). 

Wherefore the premises considered the plaintiffs pray; 

1. That the defendants named be made parties defendant and re¬ 
quired to answer this petition. 
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2. That the said contract of May 11th 1920 and the said deed 
of trust of May 18th 1920, be cancelled and made void and that the 
said William S. Phillips be required to cancel said notes and return the 
same to the plaintiffs, and the plaintiffs be given judgment against 
the said William S. Phillips for one thousand dollars ($1,000) with 
interest from May 18th 1920. 

3. That the defendants be enjoined from executing, advertising or 
selling under the said deeds of trust pending this suit; that the 
plaintiffs be granted such further relief as their case may require 

and to equity seems meet and proper including counsel fees 
7 and costs. 

JOHN E. LIPSCHUTZ, 

Plaintiff. 

RUTH E. LIPSCHUTZ, 

Plaintiff. 

RAYMOND M. HUDSON, 

A ttorney for the Plaintiffs. 

I, John E. Lipschutz being first duly sworn depose and say that 
the facts set out above are true to the best of my knowledge, in¬ 
formation and belief. 

JOHN E. LIPSCHUTZ. 

Subscribed and sworn to before me by John E. Lipschutz in the 
District of Columbia, August 23rd 1920. 

[seal ] WILLIAM DITTMAR, 

Notary Public, District of Columbia. 

My Commision Expires April 9, 1924. 


Motion to Dismiss. 

Filed September 3, 1920. 

♦ * * * * * * 

Come the defendants William S. Phillips, William S. Phillips, 
trustee, James II. Holmes and William Todd, trustees and move tnis 
Honorable Court to dismiss the petition and bill of the plaintiffs 
filed herein, and for cause of motion state: 

1. The petition filed by the plaintiffs shows on its face that no 
legal grounds exist for the relief sought by them. 

8 2. That in and by said petition and the allegations thereof, 

there is no sufficient allegation or allegations of fraud to 
entitle plaintiffs to the relief sought. 

3. The petition does not show that the defendants misrepresented or 
in any manner misstated any facts that Eire or were material in con¬ 
nection with the sale and purchase in question, or that they have been 
damaged by reason of any alleged misrepresentations, or that the 
defendants knew the falsity of any of the alleged misrepresentations. 

4. There is no allegation in the petition that defendants were or 
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are in a position of advantage over the plaintiffs relative to said sale 
or the value of said property or that they concealed any material 
fact or any fact from the plaintiffs concerning the value or condition 
of said property. 

5. The petition shows on its face that the plaintiffs knew said 
William S. Phillips was the owner of the property on May 11th, 
1920, and again on May 18th, 1920, when plaintiffs paid the Thos- 
sand Dollars and accepted the deed. 

6. The petition shows on its face that after the plaintiffs knew 
said Phillips to be the owner, they remained in possession and enjoyed 
the fruits of the property for three months before seeking to rescind. 

7. The petition does not show or allege that the plaintiffs have 
returned the things of value or anything of value received under said 
contract, or that they have placed or will place the defendants in statu 
quo. 

8. And for other sufficient reasons as shown by the face of the 
petition. 

9. Plaintiffs have a plain, speedv and adequate remedy 
9 at law for anv relief thev are entitled to. 

W. GWYNN GARDINER, 

E., 

J. D. EASON, Jr., 

A ttorneys for the Moving Defendants. 


To Raymond M. Hudson, Esq., 

Attomev for the Plaintiffs: 

Please take notice that the foregoing motion will be called to the 
attention and argued before the said Court sitting in Equity on 
September 10, 1920, at 10 o’clock, A. M., or as soon thereafter as 
counsel can be heard. 

W. GWYNN GARDINER. 

E., 

J. D. EASON, Jr., 

Attorneys for the Moving Defendants. 


Amended Petition for Injunction and Pule. 

Filed September 28, 1920. 

******* 

Now come the plaintiffs John E. Lipschutz and Ruth E. Lipschutz, 
joint tenants and pray leave to fde this amended petition in the above 
entitled cause and reiterate all of the allegations and statements in 
the original petition, the same as if set out herein verbatim, and 
make the following additional allegations. 

First. That the defendant-, William S. Phillips, William Todd, 
trustee and Theodore Michael, Trustee have been duly served and 
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brought into court, but neither one has made answer or filed 

10 any denial of the allegations of the original petition, William 
S’. Phillips having filed a motion to dismiss. 

Second. That after such service, the said defendants on September 
17, without the consent of the court and without the knowledge of 
the plaintiff published the advertisement in the Evening Star, that 
said William Todd, Trustee and Theodore Michael, Trustee, would 
on September 28, 1920 at 4:80 P. M. sell the property described in 
the original petition and in the advertisement as Lot 151 and square 
2882 under the deed of trust which the original bill alleged and which 
has not been denied was obtained by misrepresentation, which action 
of the said trustees and William S. Phillips, without first obtaining 
leave of the court, constitutes contempt of the court and disregard 
of its jurisdiction and powers, by attempting to withdraw the sub¬ 
ject matter of controversy from the court without permission, copy 
of said ad. is filed as Exhibit “A” herewith. 

Third. That the said Theodore Michael had given the plaintiff to 
understand through his personal representation that the property 
would not be advertised without first obtaining leave of the court 
after notice; that after the plaintiff learned from another source that 
the property was advertised he made demand on Theodore Michael 
Trustee that he refuse to sell under the said advertisement until 
leave to do so was obtained from the court and plaintiff understood 
that said Theodore Micheal, Trustee would not sell until such leave 
was obtained, until this afternoon when they were notified by the 
said Theodore Michael that he would not exercise his own independ¬ 
ent and unprejudiced judgment but would follow the guidance 

11 and advice of William S. Phillips and his attorney as they 
had promised to protect him against any contempt of court 

and stated that he would proceed to sell under the advertisement 
notwithstanding that he was advised that he could employ dis¬ 
interested counsel at the expense of the estate or he could adjourn the 
sale until the court could grant or refuse leave to sell; that the said 
Theodore Michael has Liken such a position that he is not now such 
a disinterested, impartial and unprejudiced trustee as would permit 
him to act as trustee in the sale; that the said William Todd, Trustee 
is an employee of and acts under the direction and instruction of the 
said William S'. Phillips, who is beneficiary under the said trust; that 
the plaintiff believes and so charges that in any sale by the said 
Theodore Michael, Trustee and William Todd, Trustee, the rights 
and interests of the said plaintiffs would not be impartially protected. 

Four. That the sale of the property under the said advertisement 
and under the present status of the cause would be improper at this 
time and would retard the bidding and prevent the property from 
bringing such a price as it will bring when the rights of the parties 
are established by the court and that no one would be injured by the 
postponement of the sale of the property. 

Wherefore, the premises considered, your petitioners pray— 

1. That they be permitted to file this amended petition. 

2. That the sale as advertised in the Star, per the exhibit herewith 
lie enjoined and restrained. 
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3. That a rule issue against William Todd, Trustee, Theodore 

Michael, Trustee and William S. Phillips to show cause why 

12 they should not he declared in contempt of court for 
advertising the property and persisting in the sale thereof 

without first obtaining leave of the court. 

4. That the plaintiff be granted all the relief prayed in the 
original petition. 

JOHN E. LIPSCHUTZ. 
RUTH E. LIPSCHUTZ. 

RAYMOND M. HUDSON, 

Counsel for Petitioners. 

I, John E. Lipschutz being first duly sworn depose and say that 
the facts set out are true to the best of my knowledge, information, 
and belief. 

JOHN E. LIPSCHUTZ. 

Subscribed and sworn to before me by John E. Lipschutz in the 
District of Columbia. September 27, A. I). 1920. 

[seal. 3 JNO. T. MEANY, 

Notary Public, D. C. 

******* 

To Wm. S. Phillips, Wm. Todd, trustee, or W. G. Gardiner, Esq., 
their attorney, and Theodore Michael, trustee: 

Take notice that at 10.30 A. M. Tuesday September 28th, 1920, 
I will apply to one of the Justices of the Supreme Court for an 
Injunction and Rule for Contempt as prayed in the attached 

13 amended bill or petition. 

RAYMOND M. HUDSON, 

Attorney for Petitioners. 


Advertisement. 

Thomas J. Owen & Son, Auctioneers. 

Trustees' Sale of Valuable Improved Real Estate, 3530 10th Street 
Northwest, to be Sold in Front of the Premises. 

By virtue of a certain deed of trust duly recorded in the land 
records of the District of Columbia, at the request of the party 
secured thereby, the undersigned trustees will sell at public auction, 
in front of the premises, on Tuesday, the Twenty-eighth day of 
September, A. D. 1920, at half-past four o’clock P. M., the following 
described land and premises, situate in the District of Columbia, and 
designated as lot numbered one hundred and fifty-one (151), in 
Thomas A. Jameson’s subdivision of part of block 45, “Holmead 
Manor,'’ as per plat recorded in Liber No. 51, folio 197, of the rec¬ 
ords of the office of the surveyor of the District of Columbia, said 
block 45 now being known as square 2832. Property sold subject 
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to three prior deeds of trust, aggregating $4,500, recorded among 
the land records of the said District. 

Terms: Cash above the existing incumbrances, or all cash, at the 
option of the purchaser. A $200 deposit will be required at time of 
sale and purchaser allowed thirty days to complete the purchase or 
deposit forfeited. 

WILLIAM TODD, 

THEODORE MICHAEL, 

Trustees. 


14 Order Dismissing Bill. 

Filed September 28,1920. 

* * * * * * * 

This cause coming on for hearing on the application, after notice, 
for an injunction and Rule for Contempt, on the bill and amendment 
and the motion to dismiss of Wm. S. Phillips, Wm. Todd, trustee, 
J. II. Holmes trustee and Wm. S. Phillips, trustee, It is ordered by 
the Court this 28th day of September 1920 that the amendment to 
the original bill be filed and that the motion of defendants to dismiss 
be sustained and the original bill and the amendment thereto be 
dismissed and the injunction prayed and the Rule for Contempt be 
and are hereby denied. 

WENDELL P. STAFFORD, 

Justice. 

Memo.—The plaintiffs in open Court having prayed an appeal 
from the above order, an appeal is granted accordingly and the cost 
bond is fixed at $100.00. 

WENDELL P. STAFFORD, 

Justice. 


Memoranda. 

October 9, 1920.—Undertaking on appeal approved and filed. 

November 22, 1920.—Time to file transcript of record ex- 
15 tended to and including December 15, 1920. 

Assignments of Error. 

Filed November 22, 1920. 

♦ * * * * * * 

i 

The Plaintiffs make the following Assignments of Error to the 
Rulings of the Court in its final decree herein of September 28, 1920. 

1. The Court erred in holding that the plaintiffs’ bill did not 
state a cause of action for Equitable relief ana then not transferring 
the suit to the Circuit Court on the Law side. 

2. The Court erred in holding that plaintiffs have not a cause of 
action either at Law or in Equity. 




10 J. E. LIPSCHUTZ ET AL. VS. W. 9. PHILLIPS ET AL. 

3. The Court erred in holding that the plaintiffs were not entitled 
to have the contract, deed, and deeds of trust, annulled and cancelled 
as the Bills stated facts which constituted fraud, deceit and mis¬ 
representation on the part of th e defendant Phillips, the beneficiary, 
and such relief cannot be had in a law court. 

4. The Court erred for the same reason in not enjoining the 
sale by Trustees Michael and Todd. 

5. The Court erred in not enjoining Trustees Michael and Todd, as 
they began to advertise after the institution of this suit, and after 
the Court had obtained and assumed jurisdiction of the property, and 

of the Trustees and beneficiary, and they were admittedly act' 

16 ing in defiance of the Court. 

6. The Court erred in not issuing a Rule against Trustees, 
Michael and Todd and \V. S. Phillips to show cause why they should 
not be adjudged in contempt for advertising and proceeding to sell 
property in the custody of the Court without the Court’s consent. 

7. Tlie Court erred in not restraining the Trustees Michael, and 
Todd from selling as Todd was the agent and acting under the 
directions of Philips without anv regard to the rights of Plaintiffs 
and Michael, Trustee, had delegated all his powers and duties as 
trustee to Phillips, the beneficiary, under a guarantee from Phillips 
to protect him, Michael, from damages, and a contempt proceeding. 

8. The Court erred in not enjoining the sale because Trustee 
Michael had promised the plaintiff he would not sell unless the 
Court granted leave to sell, and then the evening before the sale 
broke and withdrew his promise. 

9. The Court erred in permitting the sale of the property when 
the liens on it were disputed, unsettled and their amounts and 
priorities not adjusted and reported. 

RAYMOND M. HUDSON, 

Attorney for Plaintiff -. 

17 Designation of Record. 

Filed November 22, 1920. 

******* 

Now comes the plaintiffs and designate such parts of the record in 
this cause as they desire the clerk to copy into the transcript for the 
Court of Appeals on the appeal in this cause, which are as follows: 

1. The Original Bill, and all Exhibits therewith. 

2. The Amended Bill and all Exhibits therewith. 

3. Plaintiffs’ notice of application for Injunction and Rule for 
Contempt of September 28, 1920. 

4. Defendants’ Motion to Dismiss. 

o. The Court’s Order of September 28, 1920 dismissing original 
and amended Bills. 

6. Assignments of Errors. 

RAYMOND M. HUDSON, 

Attorney for Plaintiffs. 







J. E. LIPSCHUTZ ET AL. VS. W. S. PHILLIPS ET AL. 


11 


To W. G. Gardiner, Esq., and J. D. Eason, Esq., 

Attorneys for Defendant-: 

Take notice that I will apply to the Clerk of the Supreme Court of 
the District of Columbia, on November 24, 1920 for a transcript of 
the Record in the above cause pursuant to the above Designation of 
Record and the attached Assignments of Error. 

RAYMOND M. HUDSON, 

Attorney for Plaintiffs. 

Service accepted November 20, 1920. 

J. D. EASON, Jr., 

A ttomey for Defendant -. 


18 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I. Morgan II. Reach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 17, 
both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 38203 in Equity, wherein 
John E. Lipschutz et al. are Plaintiffs and William S. Phillips and 
William S. Phillips, Trustee, et als. are Defendants, as the same 
remains upon th e files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court at the City of Washington, in said District, 
this 8th day of December, 1920. 

[Seal Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 

E. W. 


Endorsed on cover: District of Columbia Supreme Court No. 
3483. John E. Lipschutz et al., appellants, vs William S. Phillips 
et al. Court of Appeals, District of Columbia. Filed Dec. 14, 1920. 
Henry W. Hodges, clerk. 
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John E. Lipschutz and Ruth E. Lipschutz, 

Appellants , 

vs. 

William S. Phillips and William S. Phillips, James 
H. Holmes, William Todd, et al., Trustees. 


BRIEF FOR APPELLEES. 


STATEMENT OF CASE. 

Appellee, William S. Phillips, was on May 18, 1920, 
the owner of the property in question. On that date, 
he sold and conveyed the same to appellants and gave 
them his deed, at the same time receiving from them 
their deed of trust and note. This suit was filed Au- 
gust 24, 1920, by the appellants seeking to cancel the 
deed to them and the note and deed of trust from them 
to appellees. Thereafter on September 3, 1920, ap- 
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pellees filed a motion to dismiss the bill, which motion 
was heard on September 28, 1920. On the latter date, 
without notice, appellants offered an amended bill and 
sought a rule. Both bills were dismissed on the same 
day and the rule discharged. Appellants have been 
in possession of the land in question since May 18, 
1920, until the present time, without payment of any 
rent. 

ARGUMENT. 

From a reading of the bill herein (R., 1) it will be 
seen that appellants are asking the court to rescind the 
deed from Phillips to them and the deed of trust and 
note from them to Phillips and the trustees, all on the 
ground of fraudulent representations claimed to have 
been made by Phillips when the sale was consummated. 
The only two alleged fraudulent representations 
claimed by appellants, according to their bill, are the 
following: 

1st. That William S. Phillips at the time of the 
sale, claimed to be the agent of the owner instead 
of the real owner of the property in question; 
2nd, that William S. Phillips at the time of the 
sale represented that the property was worth more 
than $8,750, while, as a matter of fact, it was worth 
from $2,000 to $2500 less than that amount. 

Referring to the first claim that Phillips was agent 
instead of owner, this statement, whether true or not, 
is immaterial, and is not a sufficient allegation of fraud 
upon which to base this action. There is no allegation 
or claim that the property would cost appellants any 
more whether Phillips was the owner or agent of the 
owner. There is no claim that any commissions would 
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be involved or that the property would cost appellants 
one penny more. Furthermore, appellants can not 
claim that they were misled in this matter for the rea¬ 
son that the sales contracts (R., 3), dated May 11, 
1920, discloses that Phillips was the owner and ap¬ 
proved the sale as owner. It further appears, para¬ 
graph 7, of the bill, that Phillips owned the property 
and personally gave a deed thereto to appellants on 
May 18,1920, certainly there is nothing to the first con¬ 
tention of appellants. 

As to the second claim that Phillips represented the 
property to be worth $2,000 or more than it was really 
worth, hardly any argument need be offered. Any 
one has a right to boost his property and statements 
as to value are mere expressions of opinion. The 
appellants had every opportunity as far as the record 
shows, to inspect and pass on the value of the prop¬ 
erty as well as Phillips. 

Bearing on this question, we quote the following au¬ 
thorities : 

“But when the purchaser of property under¬ 
takes to make investigations of his own respect¬ 
ing the property before concluding the contract 
of purchase, and the vendor does nothing to pre¬ 
vent his investigation from being as full as he may 
think proper to make it, the purchaser can not 
afterwards allege that the vendor made represen¬ 
tations respecting the subject investigated which 
were false .’ 9 

Shappirio vs. Goldberg, 20 App. D. C., 185, 194, 
192 U. S., 232. 

“To rescind a sale upon the ground that it was 
induced by false and fraudulent representation, 
and thus judicially brand the vendor as a fraud, is 
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a serious matter, and a court of equity will not 
exercise such extraordinary power unless the evi¬ 
dence is of a very convincing character. ‘ Cancel¬ 
ling an executed contract is an exertion of the most 
extraordinary power of a court of equity. The 
power ought not to be exercised except in a clear 
case, and never for an alleged fraud, unless the 
fraud be made clearly to appear; never for al¬ 
leged fraudulent representations, unless their 
falsity is certainly proved, and unless the com 
plainant has been deceived and injured by them.” 
Eureka Dairy Co. vs. McSween, 37 App. D. C., 1. 

“Where the purchaser undertakes to make in¬ 
vestigations of his own, and the vendor does noth-’ 
ing to prevent his investigation from being as 
full as he chooses to make it, the purchaser can 
not afterwards allege that the vendor made mis¬ 
representations. 9 9 

Atlantic Delaine Co. vs. James, 94 U. S., 207. 

“This is a suit for the rescission of a contract 
of purchase, and to recover the moneys paid there¬ 
on, on the ground that it was induced by the false 
and fraudulent representations of the vendors. 
In respect to such an action it has been laid down 
bv many authorities that, where the means of 
knowledge respecting the matters falsely repre¬ 
sented are equally open to purchaser and vendor, 
the former is charged with knowledge of all that, 
by the use of such means, he could have ascer¬ 
tained.” 

Farnsw’orth vs. Duffner, 142 U. S., 43, 47. 

The foregoing being the only two allegations in the 
bill that in any manner attempt to allege fraud and 
neither of them being sufficient under the law of fraud 
to justify the court in granting the relief sought, the 
lower court was correct in dismissing the bill. In 
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order to justify the court in a case of this kind in • 
granting the relief sought, it will be necessary to al¬ 
lege and prove false representations concerning the 
subject-matter made by the appellees to the appellants 
of a material fact or facts, known to be false at the 
time they were made and made with the intention that 
they should be acted upon and that they were acted 
upon by the appellants to their injury. It will be 
noted that none of these elements of fraud appear in 
the bill, and hence the bill, as well as the amendment, 
is insufficient and should have been dismissed as it was. 
See Shappiro vs. Goldberg, 20 D. C., 194. 

APPELLANTS REFUSE TO DO EQUITY. 

When appellants brought this suit, they were still in 
possession of the property and even now retain posses¬ 
sion thereof. They can not rescind the contracts in 
question and at the same time hold under them. Sup¬ 
porting this view, we quote the following: 

Shappirio vs. Goldberg, 192 U. S., 242. 

“It is well settled by repeated decisions of this 
court that where a party desires to rescind upon 
the ground of misrepresentation or fraud, he must, 
upon discovery of the fraud, announce his pur¬ 
pose and adhere to it. If he continues to treat 
the property as his own the right of rescission is 
gone, and the party will be held bound by the con¬ 
tract. ' 1 

McLean vs. Clapp, 141 U. S., 433. 

“Now, if he desired to rescind his contract, his 
duty was at once to return what he had received, 
and repudiate wholly and forever the transaction. 
So far from doing this, he did exactly the con¬ 
trary he retained all the notes and securities re- 
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ceived under the settlement, and has never yet re¬ 
turned one of them. He took and held possession 
of all the real estate.’’ 

Grymes vs. Sanders, 93 U. S., 62. 

“Where a party desires to rescind upon the 
ground ot mistake or fraud, he must, upon the dis¬ 
covery of the facts, at once announce his purpose 
and adhere to it. If he be silent, and continue to 
treat the property as his own, he will be held to 
have waived the objection, and will be conclusively 
bound by the contract, as if the mistake or fraud 
had not occurred. He is not permitted to play 
fast and loose. Delay and vacillation are fatal to 
the right which had before subsisted.” 

AS TO CONTEMPT. 

The claim of appellants that appellees are in con¬ 
tempt of court needs no consideration at our hands. 
Appellees have done nothing inconsistent with the re¬ 
lief claimed in appellant’s bill. Appellants seek to rid 
themselves of the obligations of their contract by seek¬ 
ing to rescind and at the same time refuse to comply 
with those obligations and make the payments prom¬ 
ised and at the same time retain possession of the 
premises and still retain possession thereof. Nowhere 
does it appear in the record that they have offered to 
return to the appellees the things of value received 
under the contracts they attempt to cancel. Before 
one can come into equity to seek a cancellation of such 
contracts, he must return the things of value received 
under such contract. In this case they are attempting 
to hold both ends of the bag by refusing to comply 
with their contracts on the one hand, and by holding 
the premises, and the use thereof, on the other, with¬ 
out offering to pay any rent. 




7 


COURT COULD NOT TRANSFER CAUSE. 

The final contention of appellants is that the court 
should have transferred this cause to the law side of 
the court. This contention is clearly unfounded, as 
will be seen from a reading of Section 1535-B of the 
District Code, which reads as follows: 

“Transfer from law to Equity or vice versa .— 
In any case where it shall appear that an action 
at law should have been brought in equity, or a 
suit in equity should have been brought at law, 
the judge presiding in the special term, circuit 
or equity, as the case may be, shall order such case 
to be transferred to such other special term ac¬ 
cordingly, whereupon such amendments shall 
be made in the pleadings as may be necessary to 
make them conform to the proper practice. All 
testimony taken before such transfer, if preserved, 
shall stand as testimony in the cause / 9 

I 

See also Section 840 of the Federal Judicial Code, 
with many citations as to when a cause should be trans¬ 
ferred from one court to another. Appellants did not 
ask that such transfer he made and have not attempted 
to amend in order to make their cause a proper one for 
the law side of the court. Clearly this cause as now 
filed must be heard on the equity side of the court if 
anywhere at all, the relief sought being clearly equi¬ 
table. 

We submit, therefore, that the lower court was cor¬ 
rect in dismissing the bill and amended bill and re¬ 
fusing the rule as sought, and that the lower court 
should be affirmed in every particular. 

W. Gwynn Gardiner, 

J. D. Eason, Jr./ 

Attorneys for Appellees . 


